IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
CENTRAL DIVISION

RICKY JOE BLODGETT,
No. 4-00-CV-10058
Faintiff,
REPORT AND RECOMMENDATION
. ON DEFENDANT’SMOTION FOR
VS, SUMMARY JUDGEMENT

A. E. DUNHAM, JR.,

Defendant.

This matter comes before the court on Defendant’s, A. E. Dunham, Jr.’s, ressted Motion for
Summary Judgment (Clerk’sNo. 22). Paintiff, Ricky Joe Blodgett, an inmate at the Clarinda
Correctiond Fecility (CCF), Clarinda, lowa, brings this civil action pursuant to 42 U.S.C. § 1983,
claming that Dunham, CCF s Director of Denta Services, was deliberatdly indifferent to his serious
medica needs. Specificaly, Blodgett alegesthat after Dunham extracted one of the inmate' s teeth, he
failed to X-ray to confirm that no tooth fragments remained in the inmate’ s mouth. Blodgett dleges that
as aresult, afragment of the tooth, the root tip, was left in his mouth, causing severe pain. Blodgett
further dleges that following extraction of the root tip, Dunham refused to provide him adequate pain
medication or aliquid diet. Blodgett seeks damages for pain and suffering, and injunctive and
declaratory relief.

In his Mation, Dunham asserts there are no disputed materid facts and that heis entitled to
judgement as amater of law, or dternatively, to qudified immunity.

Blodgett filed a Resistance on October 23, 2000, an Affidavit on November 8, 2000, and a
medical expert’s report on February 5, 2001. This case was referred to the undersigned on March 15,
2001, for a Report and Recommendation under 28 U.S.C. 8 636(b)(1)(B). This matter isfully

submitted. After carefully considering the evidence in the record and the memoranda submitted by the



parties, the court finds and recommends as follows on the issues presented.



STANDARD FOR SUMMARY JUDGMENT

A court grants a motion for summary judgment when the record shows no genuine issue of
materid fact exists, and the moving party is entitled to judgment as a matter of law. See Fed. R. Civ. P.
56(c); Tlamka v. Serrell, 244 F.3d 628, 632 (8th Cir. 2001). The court views the summary judgment
record in alight most favorable to the nonmoving party, giving that party the benefit of al reasonable
inferences. Tlamka, 244 F.3d at 632.

The moving party bearsthe initia burden of informing the court of its basis for the motion and
identifying the parts of the record that show lack of agenuineissue. Celotex Corp. v. Catrett, 477
U.S. 317, 323 (1986); Reed v. Woodruff County, Ark., 7 F.3d 808, 810 (8th Cir. 1993). “When a
moving party has carried its burden under Rule 56(c), its opponent must do more than smply show
there is some metaphysical doubt asto the materia facts” Matsushita Elec. Indus. Co., Ltd. v.
Zenith Radio Corp., 475 U.S. 574, 586 (1986). To defeat a motion for summary judgment, the
nonmovant must go beyond the pleadings and establish “by affidavits, or by the depositions, answersto
interrogatories, and admissons on file,” that specific facts show a genuine issue for trid exigts. See Fed.
R. Civ. P. 56(c); Celotex, 477 U.S. at 324.

When congdering an Eighth Amendment clam of deliberate indifference to a serious medica
need, summary judgment is appropriate when the plaintiff has not produced sufficient evidence from
which ajury could infer the defendants actualy knew of, and disregarded, his serious medica needs.
See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248-49 (1986); Boyd v. Knox, 47 F.3d 966,
968 (8th Cir. 1995).

MATERIAL FACTSNOT IN DISPUTE

The following facts are either undisputed or are viewed in the light most favorable to Blodgett.

Between April 5 and August 14, 1999, Dunham provided Blodgett trestment for severd teeth,
including the extraction of one tooth and aroot cana on another. When Blodgett complained about
tooth #14, amolar in the upper left quadrant of his mouth, Dunham tested the tooth, but the tests were
inconclusve. The dentist placed a restoration on the tooth and monitored the Situation.



On Saturday, December 11, 1999, a nurse called Dunham and told him Blodgett’ s tooth #14
was causing him pain. Dunham ordered Blodgett a prescription for Motrin, apain reliever. On
Monday morning, December 13, 1999, Dunham examined Blodgett’ s tooth #14 and advised the
inmate to undergo aroot cand. Dunham believed extraction would be hard because of the “ splay of
theroots” (Dunham Aff. at 3.) Blodgett, however, refused aroot cand and instead chose to have the
tooth pulled that day.

The extraction was easier than the dentist expected. During the procedure, however, the
dentist and inmate clashed. Blodgett asserts that Dunham *“ became confrontational and blamed the
confrontation on [Blodgett].” (Blodgett Aff. a 1.) Dunham noted on Blodgett' s dentd record that the
inmate “was very rude and hogtile” (Pl.’sEx. 1at 8.)

During the extraction, aroot tip broke off and remained in Blodgett's jaw. Theroot tip was
closeto Blodgett'ssinus. (Dunham Aff. a& 3.) Dunham, who saw the broken root tip, checked to see
if there was an opening into the inmate' s Snus and found no opening. 1d.

After ringng and suctioning Blodgett’ s mouth, Dunham no longer saw the root tip and was
“fairly sure’ that the fragment had been removed. 1d. When Blodgett asked the dentist if he had
removed dl the tooth fragments, Dunham said he assumed he had. (Compl. &t 3.)

Dunham told the inmate that he needed to see him in afew daysto get an X-ray to be sure the
broken root tip had been removed. (Dunham Aff. a 3; see Fl. Ex. 1 a 8 (dating on Blodgett's dental
record, “very loose root tip disappeared after rinse & suction . . . will review in one week, just to make
sure”)). Blodgett was bleeding, and it was hard for Dunham to see through the blood. (Dunham Aff.
at 3.) Blodgett states that Dunham failed to X-ray Blodgett despite Blodgett's “pain and continued
persistence.”! (Blodgett Aff. at 3, Pl.’s Statement Mat’| Facts Support Res. at 1-2.) Dunham

! Blodgett does not indicate whether he aleges his “pain and continued persistence” occurred
only on Monday, December 13, 1999, or aso over some portion of December 14 and 15. No
evidence in the summary judgment record supports an inference that Blodgett’s *pain and continued
persstence’ continued on December 14 and 15. Thereis nothing in the record to indicate that Blodgett
complained to any staff member, or that if he made any complaint it reached Defendant Dunham, on
December 14 and 15 about pain or any dental problems.
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prescribed an antibiotic and a pain reliever for Blodgett on December 13; the record does not indicate
how many days the prescription covered. (P.’s Amended Desig. Expert Witnessat 3; Pl sEX. 1 a
8.)

On Thursday morning, December 16, 1999, Blodgett felt sharp pain on the left Sde of hisface
and asked a correctiond officer to cal Health Services and arrange an emergency appointment for him
with adentist. (Compl. at 5.) Dunham contends that he called Blodgett back to the office on
December 16. (Dunham Aff. a 3.)

When Blodgett saw Dunham on December 16, 1999, he told the dentist he had severe painin
his mouth and face in the area of the extraction. Dunham X-rayed Blodgett's mouth. The X-ray
showed that aroot tip remained and had “ dropped into a defect of the bone, above and latera to the
socket space and below thesinus.” Id. Dunham states he was correct in his December 13 post-
extraction actions; because of the root tip’s location, he would not have been able to remove the root
tip through tooth #14's socket after the tooth was extracted. Seeid. Dunham made anincison
exposing the hole in the bone, tested the space to make sure it was not sinus area, and gently ran a
spoon curette around the space. Dunham then inserted a small suction device, removed the root tip,
and closed theincison with two sutures. Dunham took another X-ray, which showed no remaining
root tip. Blodgett asserts that the root tip was infected.

Following surgery, Blodgett’s mouth hurt in the area of the extraction, and he asked Dunham to
prescribe Tylenol No. 3 to relieve the pain. Tylenol No. 3 contains 30 milligrams of codeine, and isa
class|ll controlled substance. PHYSICIAN's DEsk REFERENCE 1381-82 (1992). Codeine “can
produce drug dependance of the morphine type and, therefore, has the potentia for being abused.” 1d.
at 1382. Tylenol with codeine “should be prescribed and administered with the same degree of caution
gppropriate to the use of other oral narcotic-containing medications.” 1d.

Dunham refused to prescribe Tylenol No. 3 because he did not believe Blodgett’' s condition
warranted the use of narcotics, and because he believed the medicine did “not significantly add to
Motrin's pain control per documented literature.” (Dunham Aff. at 4-5.) Although Blodgett became
ingstent, Dunham instead prescribed Motrin, which he felt would be “much more than adequate,”



because the surgery was not as long or involved as the origind extraction, and Motrin had been
adequatein the past. 1d. a 4. Blodgett states that at the time, he was dready taking Motrin, but that it
was not “curbing the pain.” (Compl. a 5.)

Because Dunham believed Blodgett fit the profile of a substance abuser, and because of
Blodgett' s detailed description of the medication he wanted, Dunham decided to investigate the
inmate s higory. (Dunham Aff. & 5.) Dunham’sinvestigation revedled that Blodgett had a history of
substance abuse; and Blodgett’s medical chart indicated he was dlergic to codeine, which wasin
Tylenol No. 3. Id. at 5.

Blodgett claims Dunham refused his request to prescribe aliquid diet. (Blodgett Aff. at 4.)
Dunham counters that he placed Blodgett on the liquid diet, dthough the dentist considered such adiet
unnecessary. (Pl. Ex. 1 at 5 (stating on Blodgett’' s dental record on December 16, 1999, “Wants liquid
diet. He does not need one, but we gave him one anyway.”)). Because correctiona personnel other
than Dunham are responsible for distributing appropriate medica diets, Dunham states he had no
knowledge of whether Blodgett recelved his diet in atimely or gppropriate manner. (Dunham Aff. a 5
6.) Blodgett states that when he requested a liquid-diet tray one day, Hedlth Services staff refused. It
isunclear from the filings if Blodgett eventudly received aliquid med later that day. Thereisno
evidence that Blodgett was injured from the type of diet he recelved post-surgery.

On December 20, 1999, Dunham removed the two sutures from Blodgett’s mouth. The
aurgical Ste was* clean, hedthy-looking and pink,” with “no sgns of swelling or redness.” 1d. at 4.
Blodgett asked to return to anon-liquid diet, and he signed a form requesting discontinuance of the
liquid diet. 1d. at 4-5.

Blodgett asserts that Dunham's dleged refusdl to take a post-extraction X-ray, his consequent
failure to remove the root tip on December 13, 1999, and his refusal to prescribe the requested pain
medication and aliquid diet, congtituted ddliberate indifference to the inmate’ s serious medica needs.

CONCLUSIONSOF LAW



|. Eighth Amendment Standard

To egtablish an Eighth Amendment claim for ddliberate indifference to a serious medicd need, a
plaintiff must first establish a serious medica need and then show that the defendant was ddliberately
indifferent to the need. Estelle v. Gamble, 429 U.S. 97, 102 (1976); Roberson v. Bradshaw, 198
F.3d 645, 647 (8th Cir. 1999) (inmate must prove “he suffered from one or more objectively serious
medica needs, and that prison officids actualy knew of but ddiberately disregarded those needs’).

Il. Failureto X-ray

A. Serious Medical Need

The objective component requires that the medica need in question mugt be sufficiently serious
to raise an Eighth Amendment dam. Estelle, 429 U.S. a 104-06. The need or deprivation alleged
must be supported by medica evidence, like aphysician’s diagnods, or be so obvious that even a
layperson would recognize the necessity for medical attention. Roberson, 198 F.3d at 648; Johnson
v. Busby, 953 F.2d 349, 351 (8th Cir. 1991). A plaintiff’s salf-diagnoss done cannot establish that he
suffers from a serious medica need, when the medica evidence does not support his sdf-diagnosis.
Kayser v. Caspari, 16 F.3d 280, 281 (8th Cir. 1994).

An inmate “who clamsthat delay in medicd trestment [rises] to the level of a condtitutiond
violation must place verifying medical evidence in the record to establish the detrimental effect of delay
in medicd trestment.” Reese v. Groose, 60 F.3d 487, 491 (8th Cir. 1995); see also Crowley v.
Hedgepeth, 109 F.3d 500, 502 (8th Cir. 1997).

With respect to the objective factor, a court determining whether a prison official exposed an
inmeate to unreasonable risk of serious damage to his future health must undertake more than a scientific
inquiry into the seriousness of the potentia harm and the likelihood that the dleged injury to hedth will
actually be caused by exposure to therisk. Helling v. McKinney, 509 U.S. 25, 36 (1993). The court
must also assess, “Whether society considers the risk that the prisoner complains of to be so grave that
it violates contemporary standards of decency to expose anyone unwillingly to such arisk.” 1d.
(emphadisin origind).

Dunham agreed with Blodgett that a post-extraction X-ray should be taken, but the two



disagreed on timing.  After rinaing and suctioning, the dentist no longer saw the root tip. The Snuswas
not open. Dunham planned to X-ray afew days after the extraction. When Blodgett complained of
pain on December 16, 1999, Dunham X-rayed, discovered the root tip, and removed the root tip the
same day.

The record does not indicate that Blodgett suffered fever, nerve damage, sweling, numbnessin
his gums or face, inability to eat, dtered sensation, bleeding, or loss of taste as aresult of the root tip
remaining in his mouth from December 13 to 16. Although he complained of pain on December 16, no
evidence indicates that Blodgett suffered pain or other symptoms, on December 14 or 15. The pain he
contends he suffered in Dunham’ s office on December 13 immediately following the tooth extraction is
conggtent with pain following surgery to remove amolar.

Blodgett’ s expert concluded that Blodgett did not have a serious medica condition. (Pl.’s
Amended Desig. Expert Witness a 4.)?

A review of caselaw indicates that generdly, aroot tip left in a patient’'s mouth following a
tooth extraction does not pose a seriousrisk to heath. See, e.g., Shyder v. Ash, 596 N.E.2d 518,
522 (Ohio Ct. App. 1991) (including in gppendix a dentist’s consent form gating, “Y ou may be
informed following your extraction that a piece of tooth or root tip was not removed. Thereis generdly
no added complication in leaving a piece of root tip in place following an extraction. Additiona surgery
may be required.”); Reynolds v. Phillips, 363 So.2d 958, 960-61 (La. Ct. App. 1978) (affirming tria
court’ sfinding that ora surgeon was not ligble for mapractice in tooth extraction, when root tip was left
in mouth and subsequently discovered by another dentist, who did not remove the root tip at that time;
experts testified that leaving roct tip in patient’s mouth was not uncommon dentistry practice and would
not be considered as faling below standard practice).

Blodgett has provided no “verifying medica evidence’ to establish the detrimenta effect of
delay in medica trestment. Blodgett’ s assertion that his need was sufficiently seriousto rise to the level
of aconditutiona clam isinsufficient when medica evidence does not support his sdf-diagnosis.

2 The court notes, however, that Blodgett’ s witness is a chiropractic and osteopathic physician;
the record does not indicate he has experience with, or knowledge of, dental procedures.
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Kayser, 16 F.3d 281. An X-ray isadiagnogtic technique. Estelle, 429 U.S. at 107. The question of
whether an X-ray or another diagnostic technique or treatment form isindicated isa“classic example’
of amedica judgment issue. 1d. “A medica decison not to order an X-ray, or like measures, does not
represent crud and unusud punishment.” 1d.

The court is unwilling to speculate that under the circumstances of this case, a broken fragment
of aroot tip, left for three days, without more, congtitutes a serious medical need.

Absent supporting medica evidence, Blodgett may establish the objective component of his
clam by showing that the seriousness of his need or deprivation would have been obviousto a
layperson. See Roberson, 198 F.3d at 648.

Blodgett does not dispute that Dunham believed, after visua ingpection, that the root tip was
removed during the ringng and suctioning process. The continued presence of aroat tip cannot fairly
be said to have been obvious to any layperson. Furthermore, given that the dentist’s visual inspection
indicated the Snus was not open and the root tip had likely been removed through rinaing and
suctioning, and given that Dunham intended to X-ray in afew days, the evidenceisinsufficient to
support afinding that alayperson would see the necessity for an X-ray on December 13, 1999, to
discover theroot tip. Cf. Echolsv. Barney, No. 72314, 1998 WL 213153, at *1 (Ohio Ct. App.
April 30, 1998) (affirming jury’s defense verdict for dentist, when dentist did not tdll plaintiff about root
tip remaining in her mouth until follow-up visit two days after tooth extraction, and ora surgeon
removed root tip).

Findly, Blodgett has not pointed to evidence in the summary judgment record sufficient to
establish that society congders the risk from not taking a post-extraction X-ray under the conditions of
this case to be so grave that it violates contemporary standards of decency to expose anyone
unwillingly to such arisk. See Helling, 509 U.S. at 36.

The court finds that, viewing the facts and reasonable inferencesin the light most favorable to
Blodgett, there is insufficient evidence to establish the existence of a serious medica need. The court
therefore respectfully recommends that summary judgment be granted.

B. Ddliberate Indifference



The subjective component of an Eighth Amendment claim is satisfied where a prison officid
“knows of and disregards an excessive risk to inmate hedlth or safety.” Farmer v. Brennan, 511 U.S.
825, 837 (1994). “[T]he official must both be aware of facts from which the inference could be drawn
that a substantia risk of serious harm exists, and he must dso draw theinference” Id. Thus, to satisfy
the subjective component, “a plantiff must establish that the officid in question did in fact know of the
rik.” Gregoirev. Class, 236 F.3d 413, 417 (8th Cir. 2000) (citing Farmer, 511 U.S. at 837).
Mere negligence in diagnosing, treating, or responding to a known medica condition does not violate
the Eighth Amendment. 1d. at 418 (citing Estelle, 429 U.S. at 106).

For an intentiond delay in obtaining medicd care to rise to an actionable Eighth Amendment
violation, “the information available to the prison officia must be such that a reasonable person would
know that the inmate requires medicd attention,” or the officid’ s actions or inactions “must be so
dangerous to the hedlth or safety of the inmate that the officid can be presumed to have knowledge of a
rik totheinmate” Tlamka, 244 F.3d at 633. A prisoner’ s disagreement with the course of treatment
provided to him does not aone suffice to adlege a serious medica need to which prison officids were
deliberatdly indifferent. Kayser, 16 F.3d at 281.

In most cases surveyed, dentists were held not negligent in failing to discover and remove root
tipsfollowing extractions. See, e.g., James v. Gordon, 690 So.2d 787, 789, 790-91 (La. Ct. App.
1996) (affirming lower court’ s finding that genera dentist did not commit mapractice in wisdom tooth
extraction, when root tips were broken and left in gums gpproximately 18 months and led to pain and
nerve damage, including loss of sensation in patient’ s lip that persisted after the root tips were removed
and lasted at least until trid; dentist mistakenly believed he had retrieved root tips, and failed to X-ray
to verify their remova); Burge v. Morton, 425 N.E.2d 539, 540-41 (lIl. App. Ct. 1981) (affirming
trid court’sjudgment in dentist’ s favor in negligence action, when diabetic plaintiff developed infection
requiring hospitalization after dentist was unable to remove root tips during extraction of two wisdom
teeth, prescribed an antibiotic, and scheduled an appointment for plaintiff with oral surgeon); Weeks v.
Heinrich, 447 SW.2d 688, 692-93 (Tex. Civ. App. 1969) (affirming jury’ sfinding that dentist was
not liable for negligence in failing to extract dl of plaintiff’steeth and in failing to remove fragments and
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root tips of certain extracted teeth); see generally Giroux v. Zimmerman, Civ.A. No. 89-4209, 1989
WL 86212, at *1-2 (E.D. Pa. July 27, 1989) (dismissing complaint with leave to amend, when inmate
aleged prison dentigt violated his Eighth Amendment rights in attempted tooth extraction; prisoner
aleged hisjaw was fractured, a piece of tooth waseft in hisjaw, which was swollen, bleeding, and
painful, and he was unable to eat; ord surgeon removed tooth fragment severd days later, and prisoner
received pain medication and antibiotics; “given that plaintiff received care for his dentd problemit is
unclear how defendants actions were ddliberatdly indifferent”).

Two gppedls courts, however, reversed directed verdictsin favor of dentists in mal practice
actions, holding evidence would permit jury to find dentists were negligent in failing to discover and
remove root tips left after extraction. See Gorsalitzv. Harris, 410 SW.2d. 956, 957 (Tex. Civ. App.
1966) (reversing and remanding on rehearing trid court’ singtructed verdict in favor of dentist in
mal practice action, when dentist ruptured patient’ s Snus during tooth extraction, leaving root tip lodged
in patient’s Snus, necessitating further surgery when another dentist discovered root tip over year later;
holding evidence presented fact question as to whether dentist was negligent in leaving root tip in gum
or sinus, and whether such negligence necessitated subsequent operation to remove root tip and was
proximate cause of resulting damages); Furnari v. Lurie, 242 So.2d 742, 743-44 (Fla. Dist. Ct. App.
1971) (holding evidence would permit jury to conclude defendant was negligent in failing to discover
and remove infected root |eft in patient’s jaw following molar extraction in which tooth was broken,
where dentist made no attempt to determineif root tip remained in jaw immediady following
extraction, and, when patient returned to dentist’ s office two days after operation still complaining of
intense pain, dentist assured her dl tooth fragments had been removed). Here, unlike the dentist in
Gorsalitz, Dunham did not rupture the sinus or leave the root tip in the sinus, and he checked the sinus
for openings. Unlike the dentist in Furnari, Dunham made an attempt through visud inspection to
determine if the root tip remained in Blodgett’s mouth immediatdy following extraction, and, when
Blodgett returned to Dunham three days after the extraction complaining of intense pain, the dentist X-
rayed and removed the root tip.

As dready noted, Blodgett does not dispute that Dunham believed the root tip probably was
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removed after ringng and suctioning, that the dentist observed the inmate' s sinus had no opening, or
that Dunham planned to X-ray afew days after the extraction. Dunham prescribed a painkiller and
antibiotic for Blodgett after the tooth extraction. No evidence indicates that after the December 13,
1999, extraction, Dunham knew Blodgett wasin pain and failed to provide trestment before December
16, 1999. When the dentist learned on December 16 that Blodgett wasin pain, he saw the inmatein
his office the same day, X-rayed, removed the root tip, and prescribed medication. Evidence of
Dunham'’ s knowledge of any danger associated with the root tip is insufficient to establish the subjective
component of adeliberate indifference clam.

Furthermore, the evidence is insufficient to establish that a reasonable person would have
known thet the root tip remained and required immediate removal, or that Dunham’ s actions or
inactions were so dangerous to the hedlth or safety of Blodgett that Dunham can be presumed to have
knowledge of arisk to theinmate. See Tlamka, 244 F.3d a 633. Blodgett’'s disagreement with the
course of treatment provided to him does not aone suffice to alege a serious medical need to which
prison officids were ddiberady indifferent. See Kayser, 16 F.3d at 281.

Because the evidence is insufficient to establish that Dunham was ddliberately indifferent to
Blodgett’s medica needs, serious or not, the court respectfully recommends that Defendant’s Motion
for Summary Judgment be granted on this daim.

IIl. Failureto Prescribe Pain Medication and Liquid Diet

Blodgett next asserts that Dunham should have prescribed Tylenol No. 3 following the
extraction of theroot tip, and should have placed him on aliquid diet.

Dunham decided not to prescribe the narcotic-containing medicine Blodgett requested, because
Dunham believed that Motrin was sufficient for Blodgett’ s pain management; Blodgett’s medica record
dated he was dlergic to codeine, which is an ingredient in the pain medication Blodgett requested; and
Dunham suspected, and later confirmed, that Blodgett had a history of substance abuse. Blodgett does
not dispute that his medica records indicate he had an dlergy to codeine and a history of substance
abuse.

The court assumes, as it must for purposes of summary judgment, that Dunham did not
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prescribe aliquid diet. Dunham did not believe that Blodgett, who had two sutures following remova
of the root tip, needed aliquid diet. No supporting medical evidence indicates Blodgett had a serious
medica need for aliquid diet. Smilarly, the court finds that Blodgett's need for aliquid diet would not
have been obvious to alayperson.

Blodgett’ s assertions amount to a dispute as to the type of treatment he received, and do not
donegiveriseto an action under 8 1983. See Kayser, 16 F.3d at 281. The inmate' s expert stated
that Dunham met the medical standard in his prescription of pain medication for theinmate. (A.’s
Amended Desig. Expert Witness at 3-4.) Blodgett has provided no evidence, other than his own
assartions, that Tylenol No. 3 and aliquid diet were necessary, and that Dunham was aware of the that
necessity. Because Blodgett has offered no such evidence, no genuine issue of materid fact exists, and
Blodgett’ s dlegations cannot survive summary judgemen.

The court respectfully recommends that Dunham’s Motion for Summary Judgment be granted

onthisdam.

V. Qualified Immunity

Dunham assarts he is entitled to qudified immunity from Blodgett's clams. Before a defendant
may invoke this affirmative defense, the court must first determine whether the plaintiff has established a
condtitutiond violation by the defendant. Hedges v. Poletis, 177 F.3d 1071, 1074 (8th Cir. 1999);
_, 121 S Ct. 2151, 2156 (2001). Because the court finds that
Blodgett has provided insufficient evidence to show that a congtitutiond violation occurred, the issue of

see Saucier v. Katz, __U.S. __,
qudified immunity ismoot. See Saucier, 121 S. Ct. at 2156 (“If no condtitutiona right would have
been violated were the dlegations established, there is no necessity for further inquiries concerning
qudified immunity.”).
RECOMMENDATION

Viewing the facts and inferences in the light most favorable to Blodgett, the court finds that
there isinaufficient evidence from which ajury could infer that Dunham actualy knew of, and
disregarded, Blodgett’ s serious medica needsin vidlation of his Eighth Amendment rights.

13



IT ISRESPECTFULLY RECOMMENDED, pursuant to 28 U.S.C. § 636(b)(1)(B), that
Dunham’s Motion for Summary Judgment (Clerk’s No. 11) be granted, and judgment entered in favor
of Defendant Dunham.

ORDER

IT ISORDERED that the parties have until September 17, 2001, to file written objections to
this Report and Recommendation, under 28 U.S.C. § 636(b)(1), unless an extension of time for good
causeisobtained. Martin v. Ellandson, 122 F. Supp. 2d 1017, 1025 (8th Cir. 2000); Thompson v.
Nix, 897 F.2d 356 (8th Cir. 1990). Such extensonswill be fredy granted. Any objections filed must
identify the specific portions of the Report and Recommendation and relevant portions of the record to
which the objections are made and set forth the basis for such objections. See Fed. R. Civ. P.72;
Martin, 122 F. Supp. 2d at 1025; Thompson, 897 F.2d a 357. Failure to timely file objections may
condtitute awaiver of aparty’sright to apped questions of fact. Thomasv. Arn, 474 U.S. 140, 155
(1985); Martin, 122 F. Supp. 2d at 1025.

IT 1S SO ORDERED.

Dated this____ day of August, 2001.

CELESTE F. BREMER
UNITED STATES MAGISTRATE JUDGE
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